Nearly a million people a year are arrested on marijuana charges: 90% for mere possession. According to the National Academy of Sciences (NAS) committee on forensic science, the overwhelming majority of convictions, including plea bargains stemming from these arrests, are wrongful convictions because they lack proof of the presence of marijuana. This is because “an exception” has been made to the requirement to test with Gas Chromatography/Mass Spectrometry (GC/MS) analysis, the only identification test for marijuana besides DNA analysis.

Tests used by law enforcement officials and drug analysts include the Duquenois-Levine (D-L) color chemical reagent test, a microscopic exam, and thin-layer chromatography (TLC), alone or in combination. It has been proven that these tests are subjective and nonspecific, meaning they render false positives, and are therefore only screening tests. A 1975 study by Dr. Marc Kurzman and 14 other scientists concluded that: “The microscopic and chemical screening tests presently used in marijuana analysis are not specific even in combination for ‘marijuana’ defined in any way.” A 1972 study by the DEA, then known as the Bureau of Narcotics and Dangerous Drugs (BNDD), found a 20% error rate with marijuana tests and that the D-L test was nonspecific. As the study noted: “If BNDD files are any indication, many first-time experimenters with marijuana are getting ‘high’ on parsley, alfalfa, or some other weed.” A 1976 DEA study also found that the D-L test is nonspecific and renders false positives. However, the DEA now claims inexplicably that these “analyses are incapable of producing a false positive. In other words, even if the test results are inaccurate, the results will not indicate the presence of a controlled substance when none is present in the unknown sample.” Moreover, no “DEA analyst has ever misidentified marijuana. As such, the uncertainty measurement associated with the conclusions reached by the analyst resulting in the identification of marijuana is zero.” (If this were true, it would be an unprecedented scientific achievement.)

The only source for the alleged, miraculous perfection of the D-L test was a 1985 program conducted by the Philadelphia police department, the DEA, and the NIK Public Safety kit manufacturer to train police officers in the use of the D-L and other field tests. Somehow, in training the police officers, the D-L and other tests were all but perfected. Initially, there were 40-50 misidentifications of drugs, and both false positives and false negatives occurred. “Errors were discovered and quickly corrected before bad habits could become routine procedures,” according to a two-page unpublished report by Police Captain Alan Rothberg. There was no explanation of how errors were eliminated, but after three months of training, the D-L test was simultaneously perfected to a point of 99+% accuracy. “With well over 100,000 field tests done to date,” reported Rothberg ten years later, “the accuracy has never dropped under 99+%. The achievement can be attributed to training, oversight and a high quality, user friendly field test that the officer can count on to react accurately and consistently.”  

Manufacturers of the D-L field test kits are not as extreme as the DEA and admit they can produce a false positive. Still, they claim they are 98% accurate, meaning they give false positives 2% of the time. Neither the DEA, manufacturers, or police officials have published any data confirming their assertions. 

These falsities about marijuana tests have seeped into the courts. In 2008, U.S. District Judge William Alsup declared that: “Despite the many hundreds of thousands of drug convictions in the criminal justice system in America, there has not been a single documented false-positive identification of marijuana or cocaine when the methods used by the SFPD Crime Lab are applied by trained, competent analysts.” In 1989, the Criminal Court of the City of New York ruled that: “In the documentation submitted by the  People . . . the Duquenois-Levine test is described as an extremely reliable test for the presence of marijuana . . . In this case, the People’s affidavits and submissions represent ample proof that the Duquenois-Levine test is generally accepted as reliable by experts in the field, including those in the Federal Government. This court’s own research has also found confirmatory reports of the test’s reliability. . . Moreover, appellate courts from other jurisdictions have affirmed the reliability of such field test procedures as sufficient to prove the identity of marijuana at trial.” In 1978, the Supreme Court of Illinois declared that “[T]o determine accurately that a particular substance contains cannabis, all that is necessary is a microscopic examination combined with a Duquenois-Levine test.”

On the other hand, the Supreme Court of Wisconsin ruled in 1973 that “standing alone (the test) is not sufficient to meet the burden of proving the identity of the substance beyond a reasonable doubt. . . . If this were a possession case, the tests would be insufficient.” The court added that: “It is quite true that the tests (microscopic exam, D-L) used by Mr. Michael Rehburg, a chemist and witness for the prosecution, were not specific for marijuana. . . . He admitted, however, the tests he performed were merely functional group tests and could not distinguish between Cannabis Indica and Cannabis Sativa L.; but more important, that neither of these tests were specific for marijuana. . . . It is without dispute in this record that functional group tests used by Rehburg separate out compounds that belong to a homologous series but are not exclusive or specific for marijuana. See also: ALI-ABA Course of Study on Defense of Drug Cases (1970) and in particular the following articles which warn that chromatography and the Duquenois Test are not specific for marijuana: Oteri, Examination of Laboratory Experts 242; Sullivan, Police Laboratory Testing Procedures 102; Jatlow, Identification and Analysis of Drugs 90 . . .”

In 1979, a trial judge in North Carolina blocked the conviction of C. Richard Tate by use of the D-L test. The trial judge found that the D-L test was “not specific for marijuana” and had “no scientific acceptance as a reliable and accurate means of identifying the controlled substance marijuana” and allowed the defendant to suppress use of the test results on that basis. This finding was upheld by the North Carolina Court of Appeals as well as the North Carolina Supreme Court which found that: “The determination that the test used was not scientifically acceptable because it was not specific for marijuana was amply supported by the facts. . . The trial court’s ruling that the results of the tests conducted on green vegetable matter by using the Duquenois-Levine color test in the Sirchie drug kit were inadmissible in evidence was supported by the court’s findings that the test is not scientifically accepted, reliable or accurate and that the test is not specific for marijuana because it reportedly also gives a positive reaction for some brands of coffee and aspirin. . . . The conclusion to exclude the test results is amply supported by these findings of fact . . . and the test results were properly suppressed . . .”

Also in 1979, the U.S. Supreme Court in Jackson v Virginia ruled that nonspecific tests could not be the basis for advancing a prosecution or a conviction. Law enforcement, officials drug analysts, prosecutors, and many judges act otherwise. Even in North Carolina, contrary to the Tate decision, the D-L test is used every day of the year. In Virginia, the legislature usurped the power of the courts and passed a “law” authorizing police officers to testify to the identity of marijuana at hearings and trials on the basis of the D-L test. Elsewhere, police officials have anointed themselves experts who can identify marijuana in court on the basis of the D-L test. In Utah and Georgia, all marijuana possession cases are, in effect, prosecuted by police officers. Programs to transform police officers into court experts are funded by the Justice Department through the National Institute of Justice (NIJ) even though the NIJ has published that the D-L test is only a screening test and cannot be the basis for the identification of marijuana.

Marijuana defense attorneys never cite Jackson v Virginia and almost never challenge the tests. The eminent legal scholar, Edward J. Imwinkelried, has delineated the devastating effect of such actions. He wrote: “It is not only unnecessary for the courts to accept conclusory drug identifications based on nonspecific tests, it is also unwise for them to do so. The essence of the scientific method is formulating hypotheses and conducting experiments to verify or disprove the hypotheses. A proposition does not become a scientific fact merely because someone with impressive academic credentials asserts it is a fact. Testimony should not be treated as an expert, scientific opinion without a truly scientific basis, such as experimentation. Conclusory drug identification testimony is antithetical and offensive to the scientific tradition, and courts should not allow ipse dixit to masquerade as scientific testimony.

“. . . It would eviscerate the Jackson standard to sustain a conclusory drug identification in the teeth of the judicially noticeable fact that every test used to identify the substance is nonspecific. Even more importantly, sustaining such drug identifications places a judicial imprimatur on testimony that cannot justifiably be labeled scientific. The rejection of such identifications is necessitated not only by due process but also by the simple demands of intellectual honesty. After Jackson, sustaining conclusory, nonspecific drug identification evidence is both bad science and bad law.”

Bad science and bad law are what rule today throughout the country.

This has resulted in a massive denial of due process and the right to fair trial. Individuals are being prosecuted and convicted without proof; without proof that they possessed marijuana. The depth of the problem is personified in a former DEA lab director, Joseph Bono, who swore in an affidavit that the DEA’s tests “are incapable of producing a false positive.” This affidavit has been and continues to be, in effect, the basis for untold numbers of wrongful drug convictions. Bono is now president of the American Academy of Forensic Sciences (AAFS) which is supposed to provide for honest, scientific practice by forensic analysts. In addition, Ralph Keaton, executive director of the American Society of Crime Laboratory Directors (ASCLD) fully supports the managing of drug labs by police officers as well as the “identification” of marijuana by police officers at trials and hearings on the basis of the D-L and other screening tests.

There appears to be almost no awareness of these facts among defense attorneys. In three years of working as experts, we have not encountered a single attorney who had even heard of the D-L test. Also we have found no post-conviction appeals based on challenges to the tests. Therefore, it is necessary to conduct research to provide the data to inform the manual for the practical education of, and use by, defense attorneys.

To fulfill the need for educating attorneys, the goals of the project and research will be to provide data for a database and the writing of a manual which can be used as well by defendants for defending themselves. More specifically, our research will be of the scientific and legal literature regarding marijuana testing and false positives as well as analyses of the key publications. We shall also review and analyze all Supreme Court, State Supreme Court, State Appellate Court, and key trial court decisions regarding marijuana tests, in particular, the Duquenois-Levine test.

The primer/manual will include the following information and documents which may be supplemented depending on our research findings.

· Discovery questions pertaining to the analyst/tester relative to Supreme Court decisions such as Daubert as well as competence, qualification, proficiency testing, and sound scientific practice. Some of these questions will be culled from actual cases involving the top drug defense attorneys in the country as well as from the scientific literature. There will be scientific and legal references justifying each question.

· Discovery questions pertaining to the laboratory relative to quality assurance, quality control, lab conditions, chain of custody, protocols, certification, and inspections as they relate to sound scientific practice. There will be scientific and legal references justifying each question.

· Discovery request from a marijuana case in North Carolina which specifies the information and documentation needed to expose deficiencies and inadequacies of the prosecution’s case and provides appropriate case law and precedents.

· Sequential cross examination questions for the tester with referenced rebuttals to erroneous or false responses. There will be separate questions for drug analysts and police officers to expose any incompetence, shoddy practices, dishonesty, and lack of understanding of basic scientific principles. Again some of these questions will be from actual cases involving the top drug defense attorneys in the country. There will be the entire cross examination of a prison officer who had conducted over 100 D-L tests. This cross examination showed he had no understanding of the test or even what a false positive was. The result was a rare acquittal of a prisoner of marijuana charges by a jury.

· Cross examinations from a Daubert hearing on drug tests with informed commentary and rebuttals backed by scientific and legal references. A copy of the request for a Daubert  hearing in this case will be reprinted.

· U.S. District Judge William Alsup’s Daubert hearing decision and a detailed, exposure of its falsehoods.

· Analyses and refutations of scientific studies, cited by prosecutors and judges, claiming that the D-L test is a specific, identification test for marijuana.

· Analysis and refutation of scientific studies, cited by prosecutors and judges, claiming that the microscopic exam is a validated, identification test for marijuana in conjunction with the D-L test.

· Documentation and refutation of the claim that the D-L test is infallible and does not render false positives and has a zero error rate.

· Reprints of all Supreme Court decisions regarding marijuana tests.

· Reprints of significant State Supreme and Appeals Court decisions regarding marijuana tests.

· Court decisions upholding validity of marijuana tests with referenced rebuttals and annotations. 

· Bibliography of, and links to, studies showing that the D-L test renders false positives.

· Affidavit from Thomas Fox, then-director of the DEA’s Mid-Atlantic Regional Lab, regarding marijuana testing with annotated rebuttals.

· Affidavit from Joseph Bono, then-director of the DEA’s Mid-Atlantic Regional Lab, regarding controlled substance testing with annotated rebuttals.

· Philadelphia police report on drug field tests claiming 99+% accuracy with annotated rebuttals.

· Statement from T Allen Miller, technical specialist with the Safariland field test kit manufacturing group declaring that: “Independent testing has shown the presumptive test kits are about 98% reliable” – with annotated rebuttal.

· National Institute of Justice (NIJ) study on marijuana field tests.

· National Institute of Standards and Technology (NIST) validation study of marijuana field tests with analysis showing erroneous conclusions and internal inconsistencies and contradictions.

· J. J. Thornton and G.R. Nakamura, The Identification of Marijuana, Journal of Forensic Science Society, V. 12, (1972) with analysis showing erroneous conclusions and internal contradictions and inconsistencies.

· Frederic Whitehurst, Forensic Analysis of Marijuana and the Kurzman Mystery: A Case Study of Flawed Logic in the Determination of  Guilt. Texas Tech Law Review, Winter, 2008.

· E. J. Imwinkelried, Jackson v. Virginia: Reopening the Pandora’s Box of the Legal Sufficiency of Drug Identification Evidence, Kentucky Law Journal, 76 (1) (1984).

· San Francisco Police Department Crime Lab Controlled Substances SOP, Version 06/23/05, Rev. 5 Approved MB.

· Marc G, Kurzman, Dwight S. Fullerton and Michael O. McGuire, Winning Strategies for Defense of Marijuana Cases: Chemical and Botanical Issues, Journal of Criminal Defense, Vol. 1 (1975).

Our research findings will be used to inform and educate the public and defense attorneys regarding the effective, proactive defense and dismissal of marijuana charges.  We shall provide our findings on blog sites and websites. The findings will simultaneously expose the institutional lawlessness in the prosecution of suspected marijuana offenses. We shall also ultimately disseminate the information through talks; the publication of articles; and, a book. We shall provide free copies of our primer/manual to all legal aid and public defender offices  and law schools in NYC.

The value and success of our project will be measured by an increase in legal challenges to marijuana tests, dismissals, and acquittals of marijuana charges.

Project Budget

Fees amounting to $20,000 for seven months of research, writing, editing, and production  of primer/manual.

Affirmative Action Policy

It is the policy of DC Metro SftP not to discriminate against any person 
seeking to join or work with the organization because of age, race, religion, 
color, handicap, sex, physical condition, developmental disability, sexual 
orientation or national origin. SftP further agrees to take affirmative action 
to ensure equal opportunities for participation.
www.nyclu.org  Marijuana Arrest Crusade: Racial Bias and Police Policy in New York City: 1997-2007

Outline the goals of the project and the research questions.

The goal of the project and the research questions is to provide the wherewithal in non-technical language for the informed challenging and discrediting of marijuana tests in order to effect a dismissal of charges or an acquittal. Fortunately, marijuana testing is not rocket science. More specifically, the goal is to produce eight lectures and a manual. The lectures will be understandable to any lay person with a minimum of technical jargon. As such, the lectures can serve to educate attorneys as well as serve as a model for their statements to judges and juries in arguing their cases.  The manual will serve as a tutorial and ready reference guide as well as provide copies of important documents and links.

History

Science for the People (SftP) grew out of a national organization of scientists and engineers based at universities during the Vietnam war. They spoke out against the use of advanced technology in destroying third-world countries by means of electronically-guided, high-altitude bombings and advanced ground weapons. Since then, SftP has become a broad-based social justice movement to expose the use of science by the powerful to exploit the environment and the disadvantaged. Our organization includes researchers, engineers, teachers, students, service providers, and community members engaged in analyzing, teaching, and applying basic scientific principles for the common good. 

We are applying for this grant to further our objective of preventing wrongful drug convictions by educating defense attorneys as well as the public.
